Treatment of services of satellite transmission of broadcasting in trade agreements.


Introduction:

The EC has so far negotiated trade agreements (WTO and regional agreements) in the telecom sector on the basis of the definition that existed in its old telecom regulatory framework. Thus it negotiated on all services consisting of the transmission of electromagnetic signals except broadcasting services, broadcasting services being defined as “the uninterrupted chain of transmission of radio and television programmes to the public, but does not cover contribution links between operators”. In the meantime, the EU market has been fully opened to operators of third countries without any restriction on broadcasting services and foreign operators have entered in particular in the cable and satellite segments of the market. Also, the new regulatory framework put broadcasting transmission infrastructure and wholesale broadcasting transmission services under the same regulatory framework as all other electronic communications networks and services. However, many third country markets remained closed or were regulated in a discriminatory manner against foreign operators.

Now, the European satellite industry insists that the EU rebalance the playing field and request liberalisation of broadcasting satellite transmission services. Terrestrial and cable broadcasting operators have not expressed a similar request.  Because of the close links between broadcasting on the one hand, and cultural policies on audiovisual contents on the other hand, the Commission will proceed carefully and in such a way as to fully preserve the EU trade position in the related audiovisual services and the EU margin of manoeuvre in the cultural policy fields. The Commission believes that the EU should support economic interests of European satellite operators as regards the transport of broadcasting signals – and this without undue delay in consideration of the trade interests at stake -, and that it is possible to meet the request of the European satellite broadcasting transmission industry without affecting EC policies about content.

1. Technology and the impact of convergence on the industry 

First of all, it is important to understand the distinction between the technology of broadcasting (sending signals from one source to many receivers) and the specific use of that technology that is dealt with here, which is to send radio and TV programmes to the public. The technology of broadcasting is used to transmit many different kinds of contents that have to be sent from one source (head office, control centre, etc) to many end-users of a network (outlet, subsidiary, equipment terminal etc): for instance some software or data upgrades in a network of gas station terminals of a given company is done by satellite transmission to all station terminals; also, information (e.g. whether forecast) can be transmitted over a mobile network to all users of that network at the same time, etc. Trade agreements (and corresponding market access commitments) cover most of the time such uses of the technology, since they usually only exclude “transmission of radio and television programmes to the public” and do not exclude any technology a priori for other contents. This targeted exclusion stems in fact from technical and business practices that are no longer relevant.

In effect, radio and television programmes are mainly provided to end-users through cable, terrestrial or satellite networks. in the past, these networks were exclusively dedicated to broadcasting The activity of transmission of broadcasting of radio and television programmes was either integrated with the activities of programmers or was carried out by operators dedicated to that activity (mainly terrestrial and satellite transmitters). As such, the activity of transmission of broadcasting of radio and television programmes was technically and economically separated from other electronic communications services.

Today, the digital revolution has radically changed the potential for radio and television programmes to be provided over any network, including traditional telephone networks provided they have been appropriately upgraded. It also allows different kinds of services, such as internet access, voice telephony and broadcasting services to be combined over any network and technology (copper, fibre, cable, satellite, air, etc)The activity of transmission of broadcasting is therefore not a stand-alone activity any more and dedicated broadcasting networks now deliver other services. This is particularly true for satellite operators.

2. The challenge for european satellite operators

The earliest European industry component to implement an integrated business model outside of Europe has not surprisingly been the satellite industry, which is by nature internationally-oriented and came from the more regulated side (broadcasting) to the less regulated one. And European satellite operators (SES, Eutelsat, New Skies, Inmarsat, Hispasat …) have been working hard in the past years to penetrate third country markets with this business model. Indeed, the broadcasting and internet broadband transmission business by satellite is forecast to boom in the coming years in large countries which cannot afford to build terrestrial networks to reach all users in their territory. Russia, Brazil, Mexico are prime examples of this situation but there are many others.

It is important to note in that respect that European satellite operators are not content providers but purely transmission service providers.

In order to guarantee their perspective of development, European operators (satellite operators in particular in the short term, and other operators in the medium term), cannot afford that the transmission of a broadcasting signal containing television and radio programmes is treated differently from other transmission services (voice, data) and that it is not subject to commitments to market opening. Indeed, so long as such a distinction exists, there is no guarantee of access (the EC has not obtained commitments from most major markets such as the US, Brazil, Russia, etc). Worse,  there is even scope for affecting the whole business model of the operators through regulation of that part of the transmissions.

That is why the European Satellite Operators Association (ESOA) representing all European Satellite operators has written to Commissioner Lamy to ask that the EU obtain market access for the transmission of broadcasting of radio and TV programmes, in the same way that it is seeking commitments for other electronic communications services. The letter is annexed to this note. The letter in particular identifies a number of key markets
.

This note addresses accordingly the request of the satellite industry to obtain commitments of liberalisation of transmission of broadcasting of radio and television programmes by satellite means only. 

3. the EC internal framework has already met the challenge of convergence

Telecommunications services are defined in the EC and its Member States’ commitments in the WTO (as well as in trade agreements) as the transport of electro-magnetic signals - sound, data image and any combinations thereof, excluding broadcasting.  Broadcasting is defined as the uninterrupted chain of transmission required for the distribution of television and radio programme signals to the general public, but does not cover contribution links between operators. The EC and its Member States committed themselves in 1997 in the WTO to open completely to competition the market of all telecommunications services as defined here-above, whereas they did not make any commitment on the transmission of broadcasting.

In order to take account of the convergence of networks, a new regulatory package for telecommunications was adopted in 2002 and implemented from July 2003 on. This package comprises six directives (framework,  access and interconnection,  authorisation, universal service and users’ rights,  privacy and data protection and competition) and a framework decision on Spectrum .It introduces the same regulatory framework for all “electronic communications services” which are defined as follows:

"electronic communications services are services normally provided for remuneration which consist wholly or mainly in the conveyance of signals on electronic communications networks, including telecommunications services and transmission services in networks used for broadcasting, but exclude services providing, or exercising editorial control over, content transmitted using electronic communications networks and services”.

Thus the new regulatory framework distinguishes between services of conveyance or transmission of signals and content services
. . There are no market entry restrictions for the provision of electronic communications networks, including networks capable of carrying content services. However, the creation of a network capable of carrying such services does not in itself create a right to provide content services to the public. Some foreign operators have already invested in or offered broadcasting satellite transmission facilities. There will probably be more to come, as satellites from Russian or Middle East companies can cover part of the European Union territory.

4. The regulation of broadcast transmission services in the EU

Following the change of definition in the EU regulatory framework, the services of satellite transmission of broadcasting signals are treated in the same manner as any other electronic communications service. The provisions of the six directives, which are in line with the obligations undertaken by the EC and its Member States in the WTO (including the reference paper on basic telecommunications), will apply to these services. 

A basic point needs mentioned here: a satellite operator provides either an electronic communications service, which falls within the framework (this is the case of all EU satellite operators, members of ESOA), or it provides a broadcasting service (a combined content and transmission service) that falls, at the retail level, outside of the framework (this can be the case of some non-EU satellite operators, but it is increasingly rare in the satellite sector that content providers own the satellites). The operator’s infrastructure (the satellite, etc.) falls anyway within the framework for authorisation purposes. And the service provided in the market at stake under this note is a carriage service, not a content service – the content service is provided by the broadcaster whose content is transmitted via satellite.
Nevertheless, it must be noted that some specific content-related rules have been carried forward for services of transmission of broadcasting signals, in particular to allow access by all broadcasters to conditional access systems and to safeguard users’ interests- rules on "conditional access system" (CAS).  CAS are defined as any technical measure and/or arrangement whereby access to a protected radio or television broadcasting service in intelligible form is made conditional upon subscription or other form of prior individual authorisation
. The main rule
 is that “all operators of conditional access services, irrespective of the means of transmission, who provide access services to digital television and radio services and whose access services broadcasters depend on to reach any group of potential viewers or listeners are to:

–
offer to all broadcasters, on a fair, reasonable and non-discriminatory basis compatible with Community competition law, technical services enabling the broadcasters' digitally-transmitted services to be received by viewers or listeners authorised by means of decoders administered by the service operators, and comply with Community competition law,

–
keep separate financial accounts regarding their activity as conditional access providers.”

- National regulators may impose, to the extent that is necessary to ensure accessibility for end-users to digital radio and television broadcasting services specified by the Member State, obligations on telecom operators to provide access to the application program interfaces (APIs) and to electronic programme guides (EPGs) on fair, reasonable and non‑discriminatory terms.
- “Member States shall ensure the interoperability of the consumer digital television equipment”.

- “Member States may impose reasonable "must carry" obligations, for the transmission of specified radio and television broadcast channels and services, on undertakings under their jurisdiction providing electronic communications networks used for the distribution of radio or television broadcasts to the public where a significant number of end-users of such networks use them as their principal means to receive radio and television broadcasts.  Such obligations shall only be imposed where they are necessary to meet clearly defined general interest objectives and shall be proportionate and transparent.” 
  Member States may determine appropriate remuneration for must carry, provided that it is applied in a proportionate and transparent manner.

- “Public electronic communications networks established for the distribution of digital television services shall be capable of distributing wide-screen television services and programmes.  Network operators that receive and re-distribute wide-screen television services or programmes shall maintain that wide screen format.”

None of these rules implies a discriminatory treatment between national and foreign telecom operators or between European and non-European satellite telecom operators. Applying such rules is also not tantamount to restricting market access (i.e. restricting the nature, structure or number of operators of transmission services, or the total value or number of satellite transmission services provided by numerical quotas or Economic Needs Tests). Thus they are not infringing upon articles II, XVI and XVII of the GATS. 

These rules are also compliant with the criteria of article VI of the GATS in that they always need to be administered in an objective, transparent and impartial manner. That being said, when possible disciplines for licensing and related procedures are developed under article VI, it will be important to make sure that such disciplines will not affect the possibilities of applying the specific rules mentioned here-above.  

Also, in addition to all the rules above-mentioned, Directive 2002/20/EC on the Authorisation of electronic communications networks and services allows “specific criteria and procedures to be adopted by Member States to grant rights of use of radio frequencies to providers of radio or television broadcast content services with a view to pursuing general interest objectives in conformity with Community law” 
.  This provision would require Member States to demonstrate that, when awarding rights to use radio frequencies to broadcasters, they are pursuing valid general interest objectives in a proportionate manner, if and when they do not award the right to use such frequencies on the basis of  open, transparent and non‑discriminatory procedures, as mandated by the Directive.  This possibility was envisaged for possible situations of scarcity of frequencies, i.e. terrestrial transmission, and not satellite transmission given the technological stage reached by satellite transmission. It would also not make sense for satellite-based services to grant frequencies to “providers of radio or television broadcast content services”. Frequencies for satellite-based transmission are granted, after proper allocation and coordination of satellite filings under ITU procedures, to the satellite operator. European satellite operators are not content providers, and those frequencies can only be used by the satellite operator which has been authorised to use them. Thus satellite frequencies are not granted to “providers of radio or television broadcast content services”. In addition, frequencies are used to transmit a large number of channels at the same time, not the programme of a single channel. Thus the notion of “grant of frequencies” can not either be construed as the specific lease of a frequency to a client of the satellite operator. All in all, this provision of Directive 2002/20/EC does not apply to the satellite sector.
To conclude with, there is no provision in the EU framework for satellite-based services of transmission of radio and TV programmes that could be challenged under the provisions of articles II, VI, XVI and XVII of the GATS. Thus it would be possible for the EC and its Member States to make market access and national treatment commitments in the WTO on satellite-based services of transmission of radio and TV programmes without putting its regulatory framework at risk. Accordingly, it is feasible for the EC to request other WTO members to make the same commitments to answer the request of the EU industry.

5. Relation with the existing situation in the WTO, in particular as regards audiovisual services

The EC and its Member States have made no commitments on audiovisual services in the Uruguay Round.  

In any event, the Commission will not invite WTO Members to make any commitment in the audiovisual services sector, but to make commitment for the transmission of broadcasting signals in the telecommunication sector, as defined in the GATS Annex on telecommunication services. 

In effect, the EC and its Member States have already made partial commitments on Radio and television transmission (CPC7524) in the telecom sector under the fourth protocol to the GATS in 1997: these commitments (referring to “CPC7524**” in the EC schedule of commitments) cover contribution links (e.g. transmission of programmes through a satellite to reach a distribution point on the ground for a cable network) that are part of the “uninterrupted chain of transmission of radio and TV programmes to the public”, and they cover also any other transmission of radio and TV programmes such as the download of radio and TV programmes from a website. The request that the EC would make to meet the needs of the EU satellite industry would thus mean:

1- that the EC would invite other Members to enlarge their telecom commitments to cover also satellite-based services of transmission of broadcasting of radio and TV programmes and associated transmission infrastructure;

2- and that the EC and its Member States would enlarge their telecom commitments on CPC7524 to cover also satellite-based services of transmission of broadcasting of radio and TV programmes.

6. Reference paper on telecommunications services

The reference paper designed in the negotiations on “basic telecommunications” has been incorporated in the schedules of more than half of the WTO members. It applies only to those services committed at the same time by those WTO members. It applies also only in so far as the reference paper is listed in the fourth column of the schedule of commitments for those services. The reference paper does not apply today to services of transmission of broadcasting of radio and television programmes in any schedule so far. 

As explained in the beginning of the GATS2000 negotiations, the Commission does not propose to modify the scope of application of the reference paper as it is in existing schedules of commitments. Accordingly, the Commission does not propose that the reference paper be applied to satellite-based services of transmission of broadcasting of radio and TV programmes. It will thus not request “additional commitments” (in the sense of article XVIII of the GATS, i.e. the inclusion of the reference paper) for satellite-based services of transmission of broadcasting of radio and TV programmes, and will not propose that the EU make such “additional commitments”.

The absence of regulatory commitments in this segment of the telecom sector does not mean that commitments will be meaningless: it will be a substantial improvement to ensure that European satellite operators can finally provide those services.

7. conclusion and implementation

The EC and its Member States should pursue in the WTO and in regional negotiations the liberalisation of satellite-based services of transmission of broadcasting signals of TV and radio programmes. Of course, the EU would take commitments on those services only if: 1- in a bilateral agreement, the other party or the main parties take similar commitments; 2- in the WTO, a critical mass of markets are covered by similar commitments, in particular most of the key markets identified by the European industry should be covered.  The Commission will pay utmost attention to the balance of commitments and will condition EU offers to such balance.

The implementation of such a strategy is independent of the classification used in the telecom sector for scheduling trade commitments. If the EC manages to convince its trade partners to use the revised classification that it has already proposed to the group of Friends of telecom in the WTO, the schedule of such a trade partner will cover all services consisting of the transmission and reception of signals through electromagnetic means. Then a Member could exclude only “services of transmission of broadcasting of radio and TV programmes other than satellite-based services” from the coverage of the schedule to meet the EU request. That being said, it is not necessary to convince trade partners to adopt the new classification to seek commitments on satellite-based services of transmission of broadcasting of radio and TV programmes. Under the existing practice (usually based on the W120 list enlarged with a list of sub-sectors included in the sub-category “o.other”), it suffices for the EU to request, in addition to its existing request on telecommunications services, the following:

“In addition, the EU requests XXX to commit full market access and national treatment for satellite-based services of transmission of broadcasting of radio and TV programmes”.

This would be inserted in revised requests of the EU under the DDA, and would be made explicit in bilateral negotiations. Commitments for those services would then be entered in the sub-category “o.other”, as shown in the example in annex. These are of course only examples and, as our trade partners remain free to use any classification (and WTO members have been in particular very creative in the telecom sector), the EC will make sure that any alternative wording amounts to similar commitments.

Annex

examples of schedules including a commitment on satellite-based services of transmission of broadcasting of radio and TV programmes.

Case 1: A typical schedule consolidating commitments made in 1994 (Uruguay Round) and 1997 (Fourth Protocol to the GATS) on the basis of W120:

	Sector
	Market Access
	National Treatment
	Additional commitments

	2.C Telecommunications 

a)
Voice telephone services (CPC7521)

b)
Packet-switched data transmission services 


(CPC 7523**)

c)
Circuit-switched data transmission services


(CPC 7523**)

d)
Telex services
(CPC 7523**)

e)
Telegraph services 
(CPC 7522)

f)
Facsimile services 
(CPC 7521**+7529**)

g)
Private leased circuit services 


(CPC 7522**+7523**)

o)         other

Mobile services


	1) Monopoly for long-distance and international voice services until 1 January 2005.

2) None

3) Monopoly for long-distance and international voice services until 1 January 2005.

4) Unbound, except as indicated in horizontal commitments
	1) None.

2) None

3) None. 

4) Unbound, except as indicated in horizontal commitments
	Member X undertakes the obligations contained in the reference paper attached hereto

	h)
Electronic mail (CPC 7523**)

i)
Voice mail (CPC 7523**)

j)
On-line information and database retrieval


(CPC 7523**)

k)
Electronic data interchange (EDI) (CPC 7523**)

l)
Enhanced/value-added facsimile services, including store and forward, store and retrieve
 (CPC 7523**)

m)
Code and protocol conversion

n)
On-line information and/or data processing (incl. Transaction processing) (CPC 843**)


	1) None.

2) None

3) None.

4) Unbound, except as indicated in horizontal commitments
	1) None.

2) None

3) None.

4) Unbound, except as indicated in horizontal commitments
	

	o) other

Satellite-based services of transmission of broadcasting of radio and TV programmes (CPC7524**)
	1) None.

2) None

3) None.

4) Unbound, except as indicated in horizontal commitments
	1) None.

2) None

3) None.

4) Unbound, except as indicated in horizontal commitments
	


Case 2: Schedule of the same third country using the new approach of scheduling commitments:

	Sector
	Market Access
	National Treatment
	Additional commitments

	2.C Telecommunications 

All services consisting of the transmission and reception of signals by any electromagnetic means, except Services of transmission of broadcasting of radio and TV programmes other than satellite-based services.
Telecommunications services do not cover the economic activity consisting of the provision of content services which require telecommunications services for their transport.
	1) Monopoly for long-distance and international voice services until 1 January 2005.

2) None

3) Monopoly for long-distance and international voice services until 1 January 2005.

4) Unbound, except as indicated in horizontal commitments
	1) None.

2) None

3) None. 

4) Unbound, except as indicated in horizontal commitments
	Member X undertakes the obligations contained in the reference paper attached hereto for the following services:

a)
Voice telephone services CPC7521)

b)
Packet-switched data transmission services 


(CPC 7523**)

c)
Circuit-switched data transmission services


(CPC 7523**)

d)
Telex services
(CPC 7523**)

e)
Telegraph services 
(CPC 7522)

f)
Facsimile services 
(CPC7521**+7529**)

g)
Private leased circuit services 


(CPC 7522**+7523**)

o)         other: Mobile services


Case 3: schedule of the EC and its Member States under the existing classification

	Sector
	Market Access
	National Treatment
	Additional commitments

	2.C Telecommunications 

Telecommunications services are the transport of electro-magnetic signals - sound, data image and any combinations thereof. Services of transmission of broadcasting1 of radio and TV programmes other than satellite-based services are excluded. Therefore, commitments in this schedule do not cover the economic activity consisting of content provision which require telecommunications services for its transport. The provision of that content, transported via a telecommunications service, is subject to the specific commitments undertaken by the European Communities and their Member States in other relevant sectors.
These services include all domestic and international services provided using any network technology, on a facilities based or resale basis, for public and non-public use (these correspond to the following CPC numbers: 7521, 7522, 7523, 7524**, 7525, 7526 and 7529**, broadcasting is excluded).

a)
Voice telephone services 

b)
Packet-switched data transmission services 

c)
Circuit-switched data transmission services

d)
Telex services


e)
Telegraph services 

f)
Facsimile services 


g)
Private leased circuit services 

o)         other


	1) PL:  Unbound for paging, except pan-European paging systems
2) None

3) SI: Foreign participation may not exceed 99 per cent of the equity. 

FR: Non-EC natural or juridical persons may not hold directly more than 20% of the shares or voting rights of companies authorised to establish and operate radio-based infrastructure for the provision of telecommunications services to the general public. For the application of this provision, companies or firms legally established according to the laws of a Member State of the EC are considered EC juridical persons.
4) Unbound, except as indicated in horizontal commitments
	1) None.

2) None

3) FI: Permanent residence requirement for half of the founders, half of the members of the board of directors and the managing director. If the founder is a juridical person, residence  requirement for that juridical person.
4) Unbound, except as indicated in horizontal commitments
	The EC and its Member States undertake the obligations contained in the reference paper attached hereto

	h)
Electronic mail 

i)
Voice mail 

j)
On-line information and database retrieval

k)
Electronic data interchange 

l)
Enhanced/value-added facsimile services, including store and forward, store and retrieve

m)
Code and protocol conversion


	1) None.

2) None

3) SI: Foreign participation may not exceed 99 per cent of the equity.
4) Unbound, except as indicated in horizontal commitments
	1) None.

2) None

3) None.

4) Unbound, except as indicated in horizontal commitments
	

	o) other

Satellite-based services of transmission of broadcasting1 of radio and TV programmes (CPC7524**)
	1) None.

2) None

3) None.

4) Unbound, except as indicated in horizontal commitments
	1) None.

2) None

3) None.

4) Unbound, except as indicated in horizontal commitments
	


1Broadcasting is defined as the uninterrupted chain of transmission required for the distribution of TV and radio programme signals to the general public, but does not cover contribution links between operators.

Case 4: Schedule of the EC and its Member States using the new classification

	Sector
	Market Access
	National Treatment
	Additional commitments

	2.C Telecommunications 

All services consisting of the transmission and reception of signals by any electromagnetic means. Services of transmission of broadcasting1 of radio and TV programmes other than satellite-based services are excluded.
Telecommunications services do not cover the economic activity consisting of the provision of content services which require telecommunications services for their transport.
	1) PL:  Unbound for paging, except pan-European paging systems
2) None

3) SI: Foreign participation may not exceed 99 per cent of the equity. 

FR: Non-EC natural or juridical persons may not hold directly more than 20% of the shares or voting rights of companies authorised to establish and operate radio-based infrastructure for the provision of telecommunications services to the general public. For the application of this provision, companies or firms legally established according to the laws of a Member State of the EC are considered EC juridical persons.
4) Unbound, except as indicated in horizontal commitments
	1) None.

2) None

3) FI: Permanent residence requirement for half of the founders, half of the members of the board of directors and the managing director. If the founder is a juridical person, residence  requirement for that juridical person.
4) Unbound, except as indicated in horizontal commitments
	The EC and its Member States undertake the obligations contained in the reference paper attached hereto for the following services:

a)
Voice telephone services 

b)
Packet-switched data transmission services 

c)
Circuit-switched data transmission services


d)
Telex services

e)
Telegraph services 

f)
Facsimile services 

g)
Private leased circuit services 

o)         other, not including satellite-based services of transmission of broadcasting1 of radio and TV programmes



1 Broadcasting is defined as the uninterrupted chain of transmission of radio and TV programmes to the public, but does not cover contribution links between operators.

� It is useful to note in that respect that most markets identified by the industry are regulated under a distinction between transport and content similar to the one that exists in the EU framework. For instance the telecom laws and regulations of Brazil, Russia, China, Argentina cover the services of transmission of radio and TV programmes as any other transmission services.


� Article 2(c) of Directive 2002/21/EC, OJ L108, p.33.


� Article 2(f) of Directive 2002/21/EC.


� There also rules on the technical control by the network operator at the local level and on the way holders of industrial property rights to conditional access products and systems can grant licences to manufacturers of consumer equipment.


� Article 31(1) of Directive 2002/22/EC, OJ L 108, p. 51.


� Article 5(2).
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