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communication from singapore 

Non-Paper on GATS Article XIII (Government Procurement)


The following communication, dated 28 November 2003 from the delegation of Singapore is being circulated to the Members of the Working Party on GATS Rules.

_______________

1. The EC has raised a number of pertinent points in its Communication (S/WPGR/W/42) on Government Procurement (GP) in Services.  The Communication has also proposed a modality for the scheduling of commitments on GP in services.  The EC Communication could serve as a useful starting point and help the Working Party on GATS Rules (WPGR) to better focus on the GATS Article XIII mandate.

2. This non-paper raises several issues and questions that arises from the EC Communication.  Other broader issues are also highlighted.  These issues and questions are intended to facilitate discussions on the GATS Article XIII mandate.  They are raised without prejudice to Singapore’s position in the Article XIII negotiations.  The issues and questions contained in this non-paper are preliminary.  Singapore may revert with further issues and questions later.

(a) There are differences in view on the scope of the GATS Article XIII mandate.  On the one hand, it has been argued that GATS Article XIII:1 can be read to exclude Article II (MFN), Article XVI(Market Access) and Article XVII (National Treatment) from the future Article XIII disciplines.  At the same time, others have alluded that Article XIII:1 could be a transitional-type provision.  MFN, MA and NT would apply in the eventual Article XIII disciplines.  Paragraph 15 of S/WPGR/W/42 refers to this.  It states that “…at the time of the Uruguay Round, the EC and other WTO Members supported the decision that market access, national treatment and MFN obligations should not apply to government procurement until appropriate procedural rules are developed…”.

Article XIII:2 sets the basis for these negotiations.  However, Article XIII:2 is silent on the scope of the negotiations.  Given the silence in Article XIII:2, could it be argued that Members are entitled to raise any provisions, including MFN, MA and NT in the Article XIII negotiations?  Arguably, this is one possible and rational interpretation.  Can the GATS negotiating history on Article XIII shed any further light on this?

(b) While GATS Article XIII:1 refers to the exclusion of MFN, MA and NT, possibly in the interim period, it is silent on the applicability of other GATS provisions to GP in services.  Can this silence be interpreted, by implication, to mean that all other GATS provisions already apply to GP in services? This inference appears in paragraph 19 of S/WPGR/W/42? Again, this is one possible and rational interpretation.  Can any further inference be made from the GATS negotiating history?

(c) How would the modality proposed in S/WPGR/W/42 affect the obligations that Members (which are GPA Members) have undertaken in the GPA?  For instance, the GPA already covers services.  GPA Members have undertaken obligations on entities, thresholds etc.  Would the proposed modality duplicate GPA Members’ obligations in the GATS Article XIII context? If so, how can this overlap be addressed?

(d) Relating to (iii), the MFN exemption proposed in paragraphs 13 and 14 of S/WPGR/W/42 may arguably serve to ensure that concessions made by GPA Members, in the GPA context, do not automatically extend to non-GPA Members if the former choose to duplicate all or some of their GPA concessions in the GATS Article XIII context.  Can the EC confirm whether this is the case? Can the EC further elaborate how the MFN exemptions would be operationalized? For instance, does the EC envisage the same MFN-exemption format (currently used in Members’ schedules) be used in the GATS Article XIII context? If not, what adjustments, if any, does the EC envisage to the GATS’ MFN exemption format?

(e) One feature of the GPA is that its Annexes also contain specific non-application or reciprocity conditions, among GPA Members, relating to sectors, thresholds etc.  How should, if at all, these conditions apply in the proposed MFN exemption for GP in services in the GATS Article XIII context?

(f) GPA Article III:3
 makes it clear that the GPA only contains rules on the government purchase of services, and does not deal with other measures affecting MA and NT.  These measures remain subject to GATS rules.  Thus, any benefit gained from the GPA is subject to the commitments on MA and NT under the GATS
.  How would the proposed modality in S/WPGR/W/42 relate to GPA Article III:3?  Would any conflict arise from the proposed modality and GPA Article III:3? It appears that the suggestion in paragraph 11 of S/WPGR/W/42 may serve to reconcile the proposed modality with GPA Article III:3.  Paragraph 11 states that “…commitments for Government Procurement would have to be read in conjunction (ie.  cumulatively) with Members’ existing Market Access and National Treatment commitments for the relevant sector (including horizontal commitments – or limitations)”.  Can the EC confirm or further comment on this?   Is it the intent of the EC to include the qualification in paragraph 11 into the eventual outcome of the GATS Article XIII negotiations to avoid any ambiguity?

(g) The suggestion that the WPGR does not duplicate the WGTGP’s work appears to be a rational one.  It is perhaps rational to apply the GP procedures resulting from the WGTGP process to the GATS Article XIII outcome.  However, given the uncertainty in the WGTGP process, can we look elsewhere for examples of GP procedures at this juncture? For instance, could the procedures in the GPA and RTAs be used, for discussion purposes, in the WPGR?

(h) How can the proposed modality be operationalized under the various modes? Some examples could facilitate the WPGR’s deliberations on this matter.

(i) Notwithstanding Article XIII:1, it is useful to recall that certain disciplines on procurement in financial services are found in Section B:2 of the Understanding on Commitments on Financial Services
.  These disciplines apply to those Members which have used the Understanding to make their financial services commitments.  Among others, the obligations in the Understanding are limited to those entities established in the territory of the Members concerned.  What lessons can be drawn from this  precedence for the broader GATS Article XIII negotiations?  For instance, can some of the elements in Section B:2 be used for other services in the GATS Article XIII context? If so, how would it interact with the proposed modality in S/WPGR/W/42? 

(j) The GPA adapts the dispute settlement rules to the peculiar nature of procurement.  For example, procurement is often a one-shot event and may not be reversed.  Therefore, besides the multilateral dispute settlement procedures available for Members, GPA Article XX
 provides for private challenge procedures at the national level.  If GPA Members choose to commit their GPA services commitments in the GATS Article XIII context, should the GPA Article XX provisions apply in the GATS context?  Noting that GATS Article VI:2 contains certain domestic review procedures, what are the implications if the detailed GPA Article XX provisions do not apply in the GATS Article XIII context?

(Note:  It is recognized that issues relating to domestic review and private challenge  procedures may need to be taken up in the context of the procedural rules for GP in services).  

(k) GPA Article V and XVI, among others, contains provisions relating to developing countries and special and differential treatment.  These provisions may serve as useful reference material for the GATS Article XIII negotiations.  For instance, GPA Article XVI:2 provides that developing countries may “…at the time of accession negotiate conditions for the use of offsets, such as requirements for the incorporation of domestic content”.  However, among others, the “…conditions shall be objective, clearly defined and non-discriminatory…”.  Would these type of S&D provisions be applicable in the GATS Article XIII context?

__________
� GPA Article III:3 states that “…the provisions of paragraphs 1 and 2 shall not apply to …measures affecting trade in services other than laws, regulations, procedures and practices regarding government procurement covered by this Agreement”


� S/WPGR/W/3 – “Government Procurement of Services –Note by the Secretariat”, paragraph 16


� Section B:2 of the Understanding on Commitments on Financial Services states that “…each Member shall ensure that financial service suppliers of any other Member established in its territory are accorded most-favoured-treatment and national treatment as regards the purchase or acquisition of financial services by public entities of the Member in its territory.”  


� For instance, GPA Article XX:2 states that “…each party shall provide non-discriminatory, timely, transparent and effective procedures enabling suppliers to challenge alleged breaches of the Agreement arising in the context of procurements in which they have, or have had, an interest”.
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